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At The M&A Advisor’s Annual Summit in New York, Richard Martin, senior director, Merrill 
Corporation, chaired a revealing Stalwarts Roundtable discussion: “Dealing With Technology: 
Cracking the Value Code.” 

Around the world each day, companies of all sizes and values utilize open source software for 
the operation of their business and the creation and distribution of their products and services. 
Developed through collaborative effort, generally reliable and cost effective, the adoption rate 
of open source software (OSS) hit record levels in 2016. However, when it’s time to sell a 
company, the use of OSS can be a potential risk to the buyer and a liability for the seller. 

Martin led a dynamic panel featuring Lou Shipley, president and ceo, Black Duck Software; 
Bob Morse, ceo and co-founder of Strattam Capital; Phil Odence, vice president and general 
manager of Black Duck Software; and Anthony Decicco, member of GTC Law Group. The panel 
discussed how to identify and remediate these risks for the benefit of both sides of the deal.

In this report, we share the highlights of the roundtable session: 
• The Benefits and Risks of Open Source Software 
• Intellectual Property: Patent and Copyright Issues  
• The Impact of Open Source Software on M&A

As open source software becomes increasingly valuable for business development and 
advancement, now paying close attention to its adoption and control are the leading due 
diligence practitioners. For these experts, it will play a pivotal role in the definition of enterprise 
value when OSS user companies are being offered for sale. 

We hope that the insight is informative and proves valuable for you. We look forward to learning 
about your experience with open source software and M&A transactions. If you have any 
observations about this subject, we invite you to share them with us.
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Executive Summary
Companies develop software in a few ways—internally, through a trusted vendor, or externally, 
often by using open source software (OSS) available on the Internet. OSS has big benefits for 
growing companies: it is developed in a collaborative manner, it’s peer-reviewed in a transparent 
manner, and it’s generally very inexpensive. It also has inherent risks, particularly in the area of 
intellectual property (IP), including patents and copyrights. A decade ago, disputes over IP in 
OSS code were insignificant, but in the past three years, a number of business-to-business legal 
actions have arisen, especially in M&A transactions. Large corporate buyers, private equity firms, 
and venture capitalists want to know what OSS code a seller possesses and whether it has any 
liabilities. But sellers often do not know what is in their own code. Now, outsourcing services 
providers are stepping into the breach to help sellers audit and remediate their software codes to 
instill confidence in buyers. 

Introduction
At The M&A Advisor’s Annual Summit in New York, Richard Martin, senior director, Merrill 
Corporation, chaired a Stalwarts Roundtable discussion: “Dealing With Technology: Cracking the 
Value Code.” The panelists were:

Lou Shipley, president and CEO, Black Duck Software 
Bob Morse, CEO and co-founder, Strattam Capital 
Phil Odence, vice president and general manager, Black Duck Software 
Anthony Decicco, member, GTC Law Group

Open Source Software: A New Concern for M&A?  
Richard Martin opened the discussion with a brief primer on technology and software, 
characterizing them as “fundamental drivers of business opportunity and success.” Companies 
develop technology using a few different models; one is internal development, also known as 
“property-based development.” Another is outsourced software development by a vendor who 
customizes the software to a company’s needs. However, one of the models found most frequently 
today is the “commons-based peer-production model,” more generally known as open source 
software (OSS). What sets OSS apart from proprietary software models is that it has source 
code—a part of the software that most computer users never see—that anyone can inspect, 
modify and enhance. Computer programmers can manipulate OSS code to change how a piece 
of software—a “program” or “application”—works. Programmers who have access to a program’s 
source code can improve that program by adding features to it or fixing parts that don’t always 
work correctly. 

Martin said that the advantages of OSS include harnessing the power of distributed peer reviews 
and the transparency of the development process: “The promise is better quality, higher reliability, 
more flexibility, lower cost, and an end to predatory pricing.” However, along with these benefits 
come some inherent risks, particularly in terms of security and intellectual property (IP). “Today, 
as we’ll see from our panel, OSS comprises maybe 80 percent of code out there, and you may 
not even know it,” Martin said. “That’s why it’s important to make sure, as organizations consume 

“OSS comprises 
maybe 80 
percent of code 
out there, and 
you may not even 
know it.”  
– Richard Martin
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more and more OSS, that it’s managed safely.” He then asked each of the panelists to introduce 
themselves briefly.

First up was Lou Shipley, president and CEO of Black Duck Software, which helps companies 
manage their growing use of OSS. “Increasingly, the value of companies that we see comes in 
the form of the software that they develop, and it’s not surprising that everybody would like a 
software valuation like Google, or Facebook, or Amazon,” Shipley said. “Open source has become 
sort of the fundamental building block of architecture for building software.” 

Shipley shared his company’s origins with the panel and audience. During his career, he has been 
with seven technology companies in Massachusetts. In 2006 he was CEO of Reflectent Software, 
which Citrix Systems acquired. “We agreed to a price, and after we signed the letter of intent they 
said, ‘Now, tell me, Lou, how much of your core code is open source?’ I was like, ‘I have no idea.’ I 
was the wrong person to ask this question as the CEO. So, I went to our CTO and said, ‘Hey, how 
much of our code is open source?’ He said, ‘Aaah, tell them nothing—there’s none.’ “Citrix was 
buttoned down about this. They knew Reflectant’s intellectual property was going to be shifting 
to them, and if our code had a lot of open source in it that was in violation of licenses, it could 
kill the whole deal.” Shipley went back to Citrix and said he didn’t think Reflectent had any open 
source code and was told that his answer was insufficient. Citrix executives told him, “What you 
need to do is ‘black duck’ your code.” Black ducking was a term for auditing software code. He 
ordered a Black Duck review of Reflectent’s code and it found that about half of it was OSS. 
“We had to go through a remediation process to make it compliant with the open source 
licenses obligations. It was a real eye opener to me that: a) as a CEO of a software company, I had 
no idea what was in my code or how much of it was open source and; b) how much value an 
acquirer like Citrix—a big software acquirer—placed on understanding what’s in your code.” He 
added, “I’m now CEO of Black Duck Software.”

Anthony Decicco of GTC Law Group said that his firm focuses on IP strategy and IP-centric 
transactions. Decicco runs the computer code audit and open source due-diligence group at the 
firm, which represents Fortune 500 serial acquirers, private equity firms, venture capital firms, 
midsize companies, and startups. Citrix is one of GTC’s clients. “We noticed a trend that a lot of 
our clients had a gap in this area, and they were interested in open source diligence. It was causing 
problems on their deals. We built this practice area, because when you have a software or even 
a hardware deal, you know the software is the main asset you’re buying. If it turns out that 80 
percent of it is something that the company doesn’t actually own, that can make a big deal for 
your transaction.”

Phil Odence, Shipley’s colleague at Black Duck Software, runs the company’s On Demand 
business,  which conducts open source software audits, usually in the context of an M&A 
transaction, most often representing the buyer. “Prior to joining Black Duck I’d been directly 
involved in some M&A and  right about the time when Lou was selling Reflectent—I was involved 
with selling a division of a technology company to another technology company—and ditto to 
Lou’s story. I didn’t know I was lying at the time when I said we’re not using a lot of open source. 

“Open source 
has become 
sort of the 
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of architecture 
for building 
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- Lou Shipley
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Black Duck came in and straightened me out. That was my first exposure. My first exposure to 
Black Duck was swearing at Black Duck,” he joked.

Bob Morse, co-founder of Strattam Capital, said that his new private equity firm focuses solely on 
business information technology, has completed deals over the last two years, and just raised its 
first fund. “I’m kind of the customer up here,” he said, adding that OSS “does change outcomes 
in a meaningful number of transactions and so it is a practical thing that you should decide about 
whether it should be on the page of things that your firm does.”

The Benefits of Open Source Software
Martin asked the panel to focus on three areas of discussion: the background and utility of OSS, 
the inherent risks of OSS, and the impact of OSS on M&A. Odence pointed out that OSS is freely 
available on the Internet and that software developers generally have access to all the source 
code. “The way software is built today is really about assembling pieces and stitching it together in 
clever ways and writing some proprietary code to put it together,” Odence said. “Developers are 
increasingly use for the basic enabling them  to focus limited resources on the ‘secret sauce,’ the 
distinguishing features their customers are asking for. Open source is a very good thing. I’ve heard 
more than one venture capitalist say that they won’t invest in a company that doesn’t have a good 
strategy around using open source.” But, he added, certain risks must be managed.

Shipley cited statistics showing that about 1.5 million open source projects exist today worldwide, 
growing by “a couple of hundred thousand every year.” There are about 2,500 different open 
source licenses that developers can use to publish software. “It’s really complex for companies to 
manage the licenses as this [OSS] continues to grow.” Even so, he said the use of OSS by leading 
companies such as Google and Facebook is now about 90 percent open source and 10 percent 
proprietary, while it was exactly the opposite 10 years ago. “We see that trend coming through in 
enterprises,” he said. “Banks, insurance companies, and the government are now starting to follow 
[the] same trend [as] the leading tech companies, like Google and Facebook.” Odence added 
that Black Duck has advised on about 600 M&A transactions and that the amount of OSS in an 
average deal is 30–35 percent. “So it’s very significant,” he said.

Decicco said his law firm has been involved in about 300 transactions in which OSS was a factor. 
“We’ve seen this upward rise in the numbers,” he said, adding that two trends are emerging. 
The first trend involves private equity and venture capitalists “getting ahead of this when they’re 
investing in companies because they know it’s going to impact their exit event a few years down 
the road. They must know what they’re buying so they can plan ahead and make sure it’s in good 
shape.” In one case, Decicco said that diligence was required on OSS for a company to receive a 
loan. “Software was the main asset for the loan.” The second trend involves what Decicco called 
“inadvertent software companies.” “Software is everywhere now. So is open source. We’ve seen 
a lot of deals that people would not think were an open source deal or have open source issues. 
An example would be something like a medical device company. There was a transaction where 
the company made laboratory testing equipment. They shipped these machines that would sit in 
a lab, and scientists would use them. They were . . . full of OSS, and they sent all the data through 

“The way 
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the Internet to the cloud to get processed and spit back the reports. They were just like a hidden 
software company.” Decicco said that M&A advisors need to look closely at deals and whether 
“there are software companies hiding in there: A lot of them are not in the right technology 
bucket, but they’re full of technology. Any hardware company is a software company, and they’re 
going to be using OSS that can really deflate the value of the company if it’s not addressed.”

Martin asked Shipley if he could give some examples of the benefits of OSS. Shipley said that “100 
percent of the time,” when Black Duck Software has audited a client’s software, it has found OSS 
that the client was not aware was being used in its code. “Open source in general is a good thing, 
and you can build very valuable companies with it,” Shipley said. “Not knowing what you’re using 
and not documenting it creates problems.” He said that giant tech companies like Microsoft, HP, 
and Cisco “will absolutely run this code scan on your company before they buy it.” He said that 
some buyers set exclusivity periods into their letters of intent to examine software code and that 
sellers must be aware that it will become an issue in due diligence. “I loved Jaguars as a kid. I finally 
bought one right after college. I took it to the mechanic, and I said, ‘Does it leak oil?’ The guy said, 
‘It’s a Jaguar.’ I said, ‘Oh, sorry. How much oil does it leak?’ ‘Oh, not very much—it’s in great shape.’ 
The question is not ‘Do I have undocumented code in my source code?’ It’s ‘How much do I have?’ 
. . . I think, as an advisor in a transaction, you need to ask, ‘Would I like to know the answer to that 
before my buyer does?’”

The Inherent Risks of OSS
Martin then asked Shipley about the risks inherent in OSS, citing a previous conversation in which 
Shipley cited 60 percent of OSS as having security issues. Shipley explained that in the open 
source community, developers create and contribute code to projects. “Software developed by 
the open source community has many eyes on it and can be added to an improved upon. There’s 
a lot of developer pride in solving a really tough problem and then having other developers in 
the world recognize, ‘Hey, he solved this problem.’” However, he said, one risk is that code with 
vulnerabilities can get embedded into a company’s software. The original developers may be aware 
of the vulnerabilities, but another developer downloading code from the open source project for 
use in his company may not be. “There’s about 6,000 known open source security vulnerabilities. 
About eleven new vulnerabilities are found every day,” Shipley said. “You can have code that can 
pass an original scan, but then a vulnerability in that open source code can be discovered after 
that original scan. So it’s important that you scan not just for the intellectual property issues but to 
make sure you don’t have a ‘sleeper cell’ in your code that can then be exploited. No matter what 
company you’re in, you don’t want to get hacked. Understanding the vulnerabilities you have and 
having a way to remediate those is critical.”

Odence asserted that the “fundamental risk” for a seller is not knowing what is in its software 
code. “It’s really hard for a company to know. The availability [of OSS] means that any developer 
can get anything they want any time they want. Understanding what the developer is doing is 
difficult. That’s why Bob’s experience is [that] 100 percent of the time companies don’t know.” He 
cited an instance of a large tech company buying a smaller company for $500 million. The seller 
later had to release all its intellectual property because it had violated an open source license. 
“That’s the big scary risk that companies are trying to avoid,” Odence said. “Lou talked about the 
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security and some operational risks. Legal risk is probably the one that most companies focus on 
in the context of transactions, and Tony could talk for days on the subject. The reason that the big 
companies that Bob alluded to are doing these scans is primarily to avoid a time bomb around a 
lawsuit or [to prevent] potentially losing proprietary intellectual property.”

IP: Patent and Copyright Issues with OSS
Martin asked Decicco to report on enforcement of copyright and other IP issues in software code. 
Decicco said that the last three years have seen significant developments. He said that a decade 
ago, the risk was more theoretical. “The typical people trying to enforce rights under source licenses 
then were kind-of professor types. They wanted you to appoint a chief open source officer and 
to donate to their foundation.” Now, he says, it is “business-to-business litigation.” A recent case he 
cited involved a damage claim of $150 million over a general public license (GPL). Patents also can 
be disputed. “These cases are interesting because there was an M&A transaction that sat on top of 
them.” In one case, he said, a seller with deficient source code fixed the code two weeks after the 
buyer filed a lawsuit. “Had they done the diligence ahead of time they could have patched this thing 
and fixed it with like two weeks of effort instead of having bad press and this lawsuit going on. It 
dragged on for, I think, two and a half years.”

A recent development involves “patent trolls,” Decicco said. “These are people [who] come and 
try to shake you down for scanning documents and e-mailing them because they have a patent on 
[them], apparently. There are copyright trolls now, too.” A lot of this activity is going on in Germany 
currently, he said, citing a developer who contributed some code to the original Linux software, a 
widely used open source project. He said that the developer has been in troll mode, suing companies 
for GPL violations. “He goes in, he wants 10,000 euro. You kind of settle that, then he comes back and 
says ‘Oh, there’s this other violation, I need another 10,000 euro.’ He just keeps going and going and 
going. He’s done this to about 50 companies so far. . . . It’s a very different world out there in the last 
five years, especially the last three years. There’s been a lot of enforcement activity, so it’s made this 
risk a lot more tangible. It has dollars attached to it now, as opposed to just more abstract violations.”

Expanding on Decicco’s example of a company that could have avoided litigation by examining its 
code earlier, Shipley said, “We have found [that] this remediation tends to be doable in weeks, and 
it tends to be easy to do and not that expensive. The code scan process is less than a week long.” A 
practical side benefit of a code audit could be in shoring up other company processes, he said. Some 
companies that don’t know what’s in their source code also “tend to have had a little bit shakier 
accounting and books and records and a bit worse processing controls.” Private equity buyers look 
particularly at these issues to determine “how buttoned up or not is this company that I’m trying to 
get to know. I think the practical guidance would be at least [to] know how to do this [code audit] 
as a firm and do it once so you know what it feels like. If you haven’t done it before, the language 
sounds weird, and the whole thing sounds foreign . . . but it might be an issue for your buyer.” Odence 
added: “We’re certainly not trying to scare people off. The companies you’re working with should be 
using open source. It’s manageable. It just needs to be managed.”

“The typical 
people trying to 
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The Impact of OSS on M&A
Turning to the impact on M&A, Martin asked the panelists to discuss the valuation implications of 
finding unexpected open source code in a seller’s software. Odence said that, as an auditor, Black 
Duck doesn’t typically get involved in negotiations, but “we certainly talk to our customers about it. I 
think we find [that] it rarely tanks a deal. It’s often correlated with a bunch of other problems if the 
deal does go south.” He said that OSS can have an impact on valuation as well as a deal’s terms and 
holdbacks. “The sell-side companies that go in knowing what they’re dealing with, having disclosed 
what they’re using [and] shown that they have consciousness of the issue and that they’ve been 
doing something to manage it, don’t run into those kind of problems nearly as often.” He added, 
“Buyers ought to be concerned, and so sellers should be concerned because buyers are.”

In response to a question from the audience about what an OSS remediation project entails, 
Decicco offered a range of scenarios. One involves code remediation—rewriting and replacing or 
removing components from the open source code. Next is legal remediation: “Sometimes you can 
contact the person who wrote the code and just ask them [whether you can] have this under a 
different license, and it’s that simple to deal with it. Sometimes we can negotiate a new agreement.” 
However, he added, “Sometimes there’s a past thing you’ve done wrong. It’s tricky with open source; 
you might be shipping under the incorrect license, and there’s a thousand people who wrote this 
software. You can’t really go to them and get a waiver or something. Sometimes you can get some 
statements from the project and sort of resolve it that way.” Finally, some companies try to resolve 
the risk of OSS through the contract terms of their transaction. “If you’re on the buy side and you’re 
subjecting the target to a code scan, you might just use your representations and warranties. You 
might add a specific indemnity to the agreement and up the escrow so that money’s sitting there. 
You kind of have an 18- or 24-month insurance policy that the company that you just bought will 
take care of this.”

Odence referenced what he called the “Fender Stratocaster remediation”: “I know an attorney who 
had the developer come to him and say, ‘I found this code and there’s this license that says we can 
use it if we buy the developer a Fender Stratocaster. I guess I [had] better pull it out of the code.’ 
The lawyer asked, ‘Well, how hard is it to pull out?’ [The developer] said, ‘It’s a real pain.’ The lawyer 
asked, ‘Well, how much does a Fender Stratocaster cost?’ They actually bought a guitar, shipped it to 
the guy, FedEx got the receipt, it went in the legal file, and it was remediated.”

“OSS can have 
an impact on 
valuation as 
well as a deal’s 
terms and 
holdbacks.” 
- Phil Odence
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To watch exclusive M&A Advisor interviews with these industry experts on  
“Dealing With Technology: Cracking the Value Code”, click on the following images:

Video Interviews

Bob Morse 
CEO & Co-Founder 
Strattam Capital

Phil Odence  
Vice President & General Manager 
Black Duck Software

Richard Martin 
Senior Director 
Merrill Corporation

https://www.blackducksoftware.com
https://youtu.be/gjxO_-Awa3E
https://youtu.be/eA1Tc0YgIyM
https://youtu.be/MRxyasmoxpU
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To watch the Stalwarts Roundtable “Dealing With Technology: Cracking the Value 
Code”, click on the following image:

Symposium Session Video

Dealing With Technology: 
Cracking the Value Code 
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https://youtu.be/yE8W2pwNinM
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Lou Shipley 
President and CEO  
Black Duck Software
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About the Sponsor
Black Duck
Organizations worldwide use Black Duck products to secure and manage open source software, 
eliminating pain related to open source security vulnerabilities and open source license compliance. 
Black Duck offers subscription-based software products and on-demand audit services. Founded 
in 2003 and headquartered in Burlington, MA, Black Duck is a privately held company with 275+ 
employees and more than 1,800 customers. Black Duck’s Products and Services: 1. Identify and 
inventory open source software used to build applications; 2. Map to both known vulnerabilities and 
license requirements through an automated process that compares the inventory of open source 
software against Black Duck’s comprehensive KnowledgeBase™, the National Vulnerability Database, 
VulnDB, and other databases; 3. Continuously monitor for, and provide alerts when new open 
source vulnerabilities that impact the inventoried software are discovered; 4. Assist in remediation 
with robust orchestration and policy enforcement features.

https://www.blackducksoftware.com
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About the Publisher
The M&A Advisor
The M&A Advisor was founded in 1998 to offer insights and intelligence on mergers and 
acquisitions as the industry’s founding media platform.  Today, the firm is recognized as the world’s 
premier “think tank” and leadership organization for m&a, restructuring and financing professionals, 
providing a range of integrated services including: M&A Advisor Forums and Summits; M&A Advisor 
Market Intelligence; M&A.TV.; M&A Advisor Live; M&A Advisor Awards; and M&A Advisor Connects. 
For additional information about The M&A Advisor’s leadership services visit wwwmaadvisor.com 
 

M&A Advisor Summits and Forums. Exclusive gatherings of global “thought leaders.” 

M&A Market Intel. Comprehensive research, analysis and reporting on the industry.  

M&A.TV. Reporting on the key industry events and interviewing the newsmakers. 

M&A Advisor Awards. Recognizing and rewarding the excellence of the leading firms and 

professionals. 

M&A Connects. Advanced business development for key influencers and decision makers. 

M&A Deals. The global deal-making platform for M&A professionals. 

M&A Links. The industry’s largest network of M&A, financing and turnaround professionals.

Upcoming Events
Corporate M&A Exchange Conference – London, UK – October 31, 2017 

M&A Advisor Summit and Awards Gala – New York, NY – November 13-14, 2017 

Corporate Growth Forum and Corporate Development Awards Gala – London, UK – February 28, 2018 

Distressed Investing Summit and Awards Gala – Palm Beach, FL – March 2018 

International Financial Forum and Awards Gala – New York, NY – June 2018 

Emerging Leaders Forum and Awards Gala – London, UK – September, 2018 

Emerging Leaders Awards Gala – New York, NY – September, 2018

For additional information about The M&A Advisor’s leadership services, contact Liuda Pisareva at 
lpisareva@maadvisor.com.	

http://www.maadvisor.com
http://wwwmaadvisor.com

